


Atiyah and Adams’ 
Sale of Goods

A01_ATIY9339_13_SE_FM.indd   1 3/15/16   7:25 AM



A01_ATIY9339_13_SE_FM.indd   2 3/15/16   7:25 AM



Atiyah and Adams’ 
Sale of Goods
Thirteenth Edition

Christian Twigg-Flesner LLB, PCHE, PHD
Professor of Commercial Law School, University of Hull, Hull

Rick Canavan
Nottingham Law School, Nottingham Trent University, Burton Street, Nottingham

With sections on Scots law by
Hector MacQueen llb, phd, fba, frse
Scottish Law Commissioner
Professor of Private Law
University of Edinburgh

A01_ATIY9339_13_SE_FM.indd   3 3/15/16   7:25 AM



Pearson education Limited 
edinburgh Gate 
Harlow cm20 2Je 
united Kingdom 
tel: +44 (0)1279 623623 
Web: www.pearson.com/uk

First published under the Pitman imprint in Great Britain in 1957 (print) 
second edition published in 1963 (print) 
third edition published in 1968 (print) 
Fourth edition published in 1971 (print) 
Fifth edition published in 1975 (print) 
sixth edition published in 1980 (print) 
seventh edition published in 1985 (print) 
eighth edition published in 1990 (print) 
ninth edition published in 1995 (print) 
tenth edition published in 2001 (print) 
eleventh edition published in 2005 (print) 
twelfth edition published in 2010 (print and electronic) 
Thirteenth edition published 2016 (print and electronic)

© P s atiyah 1957, 1963, 1968, 1971, 1975, 1980, 1985, 1990 (print) 
© P s atiyah and J n adams 1995 (print) 
© P s atiyah, J n adams and H macQueen 2001, 2005 (print) 
© P s atiyah, J n adams and H macQueen 2010 (print and electronic) 
© P s atiyah, J n adams, c twigg-Flesner, r canavan and H macQueen 2016 (print and electronic)

the rights of P s atiyah, J n adams, christian twigg-Flesner, rick canavan and Hector macQueen to be 
identified as authors of this work have been asserted by them in accordance with the copyright, designs and 
Patents act 1988. 

the print publication is protected by copyright. Prior to any prohibited reproduction, storage in a retrieval  
system, distribution or transmission in any form or by any means, electronic, mechanical, recording or otherwise, 
permission should be obtained from the publisher or, where applicable, a licence permitting restricted copying in 
the united Kingdom should be obtained from the copyright Licensing agency Ltd, Barnard’s inn, 86 Fetter Lane, 
London ec4a 1en.

the ePublication is protected by copyright and must not be copied, reproduced, transferred, distributed, 
leased, licensed or publicly performed or used in any way except as specifically permitted in writing by the 
publishers, as allowed under the terms and conditions under which it was purchased, or as strictly permitted 
by applicable copyright law. any unauthorised distribution or use of this text may be a direct infringement of 
the authors’ and the publisher’s rights and those responsible may be liable in law accordingly.

all trademarks used herein are the property of their respective owners. the use of any trademark in this text 
does not vest in the author or publisher any trademark ownership rights in such trademarks, nor does the use 
of such trademarks imply any affiliation with or endorsement of this book by such owners. 

contains public sector information licensed under the open Government Licence (oGL) v3.0.  
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/.

contains Parliamentary information licensed under the open Parliament Licence (oPL) v3.0. 
http://www.parliament.uk/site-information/copyright/open-parliament-licence/

Pearson education is not responsible for the content of third-party internet sites.

isBn: 978-1-292-00933-9 (print) 
 978-1-292-00961-2 (PdF) 
 978-1-292-13871-8 (ePub)

British Library Cataloguing-in-Publication Data 
a catalogue record for the print edition is available from the British Library

Library of Congress Cataloging-in-Publication Data 
names: twigg-Flesner, christian, 1975- author. | canavan, rick, author. |  
 macQueen, Hector L, author. | atiyah, P. s. atiyah’s sale of goods. 
title: atiyah and adams’ sale of goods / christian twigg-Flesner, Law school, 
 Wilberforce Building, university of Hull, Hull; rick canavan, nottingham 
 Law school,nottingham trent university, Burton street, nottingham; with  
 sections on scots law by Hector macQueen LLB, PHd, FBa, Frse, scottish law 
 commissioner, professor of private law, university of edinburgh. 
other titles: sale of goods 
description: thirteenth edition. | Harlow, england; new York: Pearson  
 education Limited, 2016. | “First published under the Pitman imprint in  
 Great Britain in 1957.” | Previous edition: atiyah, P. s. atiyah’s sale of goods. 
 12th ed. Harlow, england : Longman/Pearson, 2010. (dLc) 2009046200. 
 (ocoLc) 9781405859530. | includes index. | includes bibliographical 
 references and index. 
identifiers: Lccn 2016001719 (print) | Lccn 2016001995 (ebook) | isBn 9781292009339 |  
 isBn 9781292138718 (ePub) | isBn 9781292009612 (PdF) 
subjects: LcsH: sales—england. | sales—scotland. | sales—european union countries. 
classification: Lcc Kd1650 .a96 2016 (print) | Lcc Kd1650 (ebook) | ddc 346.4207/2—dc23
Lc record available at http://lccn.loc.gov/2016001719

10 9 8 7 6 5 4 3 2 1 
20 19 18 17 16 

Print edition typeset in 10/12.5pt sabon mt Pro by 30 
Printed in malaysia

note tHat anY PaGe cross reFerences reFer to tHe Print edition

A01_ATIY9339_13_SE_FM.indd   4 3/15/16   7:25 AM



DeDication

All the editors dedicate this edition to the memory of  Professor John Adams and 
Professor Robert Bradgate

A01_ATIY9339_13_SE_FM.indd   5 3/15/16   7:25 AM



Contents in brief

Dedication v
Preface to the Thirteenth Edition xiii
Acknowledgements xv
Table of statutes xvi
Table of cases xxviii
Table of statutory instruments lv

Part i nature and formation of the contract of sale

 1 Sources of the law of sale of goods 3
 2 The contract of sale 8
 3 Subject-matter of the contract 52
 4 The types of obligation created 62

Part ii the duties of the seller

 5 The existence of the goods and the duty to pass a good title 77
 6 The duty to deliver the goods 97
 7 The duty to supply the goods at the right time 106
 8 The duty to supply goods in the right quantity 113
 9 The duty to supply goods of the right quality 119
 10 Exclusion of seller’s liability 198

Part iii the duties of the buyer

11 The duty to pay the price 231
1 2 The duty to take delivery 236

Part iV the effects of the contract

13 The transfer of property 241
14 Risk and frustration 279
15 Transfer of title by a non-owner 297

Part V export sales

16 Export sales 345
17 International Convention on Sales of Goods (‘CISG’) 371

Part Vi the remedies of the seller

18 Real remedies 385
19 Personal remedies 417

A01_ATIY9339_13_SE_FM.indd   6 3/15/16   7:25 AM



Part VII The remedies of the buyer

20 Rejection of the goods, rescission and specific performance 435
21 Action for damages 468

Part VIII Consumer sales

22 Consumer sales contracts 497
23 Product liability 531
24 Manufacturers’ guarantees 555

Index 560

Contents in bRief vii

A01_ATIY9339_13_SE_FM.indd   7 3/15/16   12:58 PM



Contents

Preface to the Thirteenth Edition xiii
Acknowledgements xv
Table of statutes xvi
Table of cases xxviii
Table of statutory instruments lv

Part i
nature and formation of the contract of sale

 1 Sources of the law of sale of goods 3

The Sale of Goods Act 1979 3

 2 The contract of sale 8

Definition 8
Sale distinguished from other contracts 8
number of parties 30
The price 31
Conveyancing effect of the contract 35
formation of the contract 36
Mistake in the offer of acceptance 39
Doorstep selling 48
formalities 48

 3 Subject-matter of the contract 52

Meaning of ‘goods’ 52
Different types of goods 59

 4 The types of obligation created 62

fundamental terms 62
Innominate terms 66
Warranties 72
Representations 72
Scots law 74

A01_ATIY9339_13_SE_FM.indd   8 3/15/16   7:25 AM



   Contents ix

Part II
The duties of the seller

 5 The existence of the goods and the duty to pass a good title 77

no implied condition that the goods exist 77
the seller’s right to sell the goods 85
Warranty of freedom from encumbrances and of quiet possession 93

 6 The duty to deliver the goods 97

the duty to deliver 97
Payment and delivery concurrent conditions 99
the meaning of delivery 103

 7 The duty to supply the goods at the right time 106

the time of delivery 106
Waiver of conditions as to delivery time 108

 8 The duty to supply goods in the right quantity 113

Delivery of the right quantity 113

 9 The duty to supply goods of the right quality 119

From caveat emptor to caveat venditor 119
1 express terms 122
2 Implied terms that the goods must correspond with their description 123
3 Implied terms that the goods are of satisfactory quality 136
4 Implied terms that the goods are fit for a particular purpose 173
5 Implied terms in sales by sample 187
6 Implied terms annexed by trade usage 189
7 other implied terms 190
8 Mistake as to quality 190
9 Reform of the english privity doctrine 195

10 Exclusion of seller’s liability 198

exemption clauses 198
Construction of exemption clauses 202
Fundamental breach 207
the Unfair Contract terms Act 1977 208

A01_ATIY9339_13_SE_FM.indd   9 3/15/16   12:58 PM



x ConTEnTS

Part iii
the duties of the buyer

11 The duty to pay the price 231

Payment of the price 231

12 The duty to take delivery 236

Part iV
the effects of the contract

 13 The transfer of property 241

The meaning of ‘property’ 241
The passing of property: I Specific goods 247
The passing of property: II Unascertained goods 259

 14 Risk and frustration 279

Risk and frustration distinguished 279
Transfer of risk 279
Special provisions in relation to non-consumer sales 285
frustration 285
Effects of frustration 290

15 Transfer of title by a non-owner 297

Nemo dat quod non habet 297
Estoppel 300
Sale by agent 309
Section 2 of the factors Act 1889 311
Special powers of sale 317
Sale in market overt 318
Sale under a voidable title 319
Seller in possession 320
buyer in possession 325
Part III of the Hire Purchase Act 1964 336
Writs of execution 339
Proposals for reform 340

Part V
export sales

16 Export sales 345

Ex-works or ex-store contracts 346
f.o.b. contracts 346

A01_ATIY9339_13_SE_FM.indd   10 3/15/16   7:25 AM



   ConTEnTS xi

C.i.f. contracts 352
Ex-ship contracts 359
Export and import licences 360
Whose duty? 360
Whether duty absolute or to use best endeavours 362
bankers’ commercial credits 364

17 International Convention on Sales of Goods (‘CISG’) 371

Introduction 371
International Convention 371

Part Vi
the remedies of the seller

18 Real remedies 385

Seller’s rights and powers against the goods 385
Unpaid seller’s lien 388
Unpaid seller’s right of stoppage in transit 395
Unpaid seller’s right of resale 401
Reservation of title clauses 406

19 Personal remedies 417

Action for the price 417
Action for damages 423

Part Vii
the remedies of the buyer

20 Rejection of the goods, rescission and specific performance 435

buyer’s right to reject the goods 435
Loss of the right to reject 443
Relationship with rescission of the contract for an  
  actionable misrepresentation 461
Specific performance or implement 465

21 Action for damages 468

Damages for non-delivery 468
Damages for breach of condition or warranty 475
Damages in tort 488
Damages for misrepresentation 489
Remedies available to a buyer in breach 490

A01_ATIY9339_13_SE_FM.indd   11 3/15/16   7:25 AM



xii ConTEnTS

Part Viii
consumer sales

22 Consumer sales contracts 497

from the Sale of Goods Act to the Consumer Rights Act 497
Key definitions and scope 499
Contracts for the supply of goods 500
Delivery of Goods 512
Passing of risk 513
Digital content 514
Exclusion of liability 516
other rules applicable to consumer sales contracts 519
Pre-contractual information in on-premises contracts 521
Pre-contractual information for distance/off-premises contracts 521
Right of cancellation in off-premises and distance contracts 524
Consumer protection from unfair trading 526
Additional protection under s. 75 of the Consumer Credit Act 1974 528

23 Product liability 531

Product liability at common law 531
Product liability under the Consumer Protection Act 1987 539
non-contractual claims in respect of defects in the goods 551

24 Manufacturers’ guarantees 555

Introduction: a word about the word ‘guarantee’ 555
Manufacturers’ guarantees 555
Extended warranties or guarantees 558

Index 560

A01_ATIY9339_13_SE_FM.indd   12 3/15/16   7:25 AM



Preface to the Thirteenth Edition

Since the last edition of this book was published, there have been a number of significant 
developments. The most immediate one is that the editor of several previous editions, 
Professor John N Adams, sadly passed away suddenly on 14 April 2012, and so this 
edition has been prepared by two new editors (Christian Twigg-Flesner and Rick 
Canavan), with the continuing involvement for this edition of Hector MacQueen. We 
were both delighted and daunted in equal measure by this task: this book is a well-
established and highly regarded text on the sale of goods, and so we were honoured to 
be asked to assume responsibility for updating the text to prepare this edition. This has 
proven quite challenging: updating a text written by somebody else is a very different 
task from updating one’s own work, but we have tried to do so with care so as to ensure 
new and updated material slots into the existing text as neatly as possible. For that 
reason, we have generally limited any updating to adding important cases only, and 
deleting material which had become out of date. As a result, much of the text of this 
edition should be familiar to those who have read previous editions. However, there are 
two noticeable differences from previous editions: the first is that we have started to 
consolidate some of the smaller chapters, and this has resulted in a reduction of the 
overall number of chapters. Also, some of the sequencing has changed, which, we hope, 
has made the overall arrangement of the chapters more logical. The second change is 
more obvious: a new part on ‘Consumer Sales’ has been created. Since the last edition 
was published, there have been major changes to the consumer law landscape in the 
United Kingdom, following the implementation of  the Consumer Rights Directive 
into domestic law, and the enactment of the Consumer Rights Act 2015. The latter, in 
particular, is very significant because it has resulted in the removal of all the consumer-
specific provisions from the Sale of Goods Act 1979, and only a few provisions in the 1979 
Act remain relevant to consumer sales contracts (for now). The new Act is considered in 
some detail in Chapter 22, together with other major new developments. There are likely 
to be further developments in the not too distant future: although the proposal for a 
Common European Sales Law (made in October 2011) was eventually abandoned in late 
2014, there are proposals for new contract law measures in the context of the European 
Union’s ‘Digital Agenda’ programme.

It might be useful to set out how we distributed the task of updating the chapters 
between us. Rick Canavan was responsible for Chapters 1–4, 6–10, 13, 14 and 16, and 
Christian Twigg-Flesner dealt with Chapters 5, 11, 12, 15, 17–21, 23 and 24, as well as 
writing the new Chapter 22 on consumer sales contracts. As with recent editions, Hector 
MacQueen added relevant developments in Scots law to all of the chapters.

As noted, the change of  editorship was brought about by the sudden passing of 
John Adams. Both the new editors have a strong connection with Sheffield Law School, 
where John Adams worked for many years (we both completed undergraduate and 
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postgraduate degrees there, and Christian Twigg-Flesner spent two years there as a Lec-
turer, with Rick Canavan enjoying his tutorials in Commercial Law). There was fur-
ther sad news for both editors as we were preparing this edition, when Professor Robert 
Bradgate, who taught Commercial Law at Sheffield for many years (and inspired both of 
us to focus on Commercial Law in our careers), died on 12 April 2014. It seems fitting to 
dedicate this edition to the memory of both John Adams and Rob Bradgate.

Rick Canavan 
Christian Twigg-Flesner

In what will be my final effort as Scots law editor of this book, it is with both sadness 
and pleasure that I join in the dedication of the work to the memories of John Adams 
and Rob Bradgate. Both were good friends to me over many years and their loss so close 
together is really irreparable. I am very grateful, however, to Christian Twigg-Flesner 
and Rick Canavan for their enthusiasm in picking up John’s banner, and for following 
his example of support for providing the book with a Scottish dimension. I look forward 
to seeing it develop further in future under their tutelage as still the leading student text 
on sale of goods.

Hector MacQueen

xiv PREfACE To THE THIRTEEnTH EDITIon
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